Administrative Law

Definition of Administrative Law:

Administrative law is defined as a branch of public law, which deals with

composition, power, rights and liabilities of administrative bodies.

Subjects of the administrative law:

1. Organising the structure of state public administration.
2. The activities of the public administration and the administrative responsibility.

3. Judicial supervision and internal scrutiny of administrative activities.
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The development of administrative law:

1- In France:

In the 18" century, the system of justice in France was slow and costly, the
ordinary courts interfered with the activities of the administration, the parliament

(Council) of the ancient regimes impeded attempts at administration reform.

When Napoleon as first counsel came to build the government structure on the
basis of separation of powers, he established in the constitution of 1799 the French

Council of State, which marked the beginning of administrative law.
2- In modern times:

In light of the economic, administrative, social and political developments in the
society, which led to the increase of people requiring to establish the welfare and
prosperity of its members, so that, it increased the burden on the state and the
public administration to satisfy public needs and provide public services to all
members of society.
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Characteristics of administrative law:

1. It is newly developed law:

The development of this law dates back to the period after the French Revolution

of 17809.
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2. Judge-made Law:
In general, the administrative law is basically judge-made law or case law, because
the fundamental principles of administrative law are not enacted by legislator, it
derived from the decisions of administrative courts.
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3. Flexible law:

The administrative law is not codified, so they have the flexibility and ability to

develop rapidly in line with the requirements and changes in administrative life.
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4. A law balancing between public interest and private rights:

A. Jurisdiction of public institutions: administrative law gives public institutions

special rights which described as privileges of administration, an example to these

privileges is the power of the civil servants to enforce their decisions without
4



having recourse to the courts. Another privilege is the right of requisition and
expropriation (for public benefit purposes) which empower public institutions to

acquire property without the consent of the owner.
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B. The defence of individual rights:

In order to defend private citizens against the administration acts, the
administrative courts have established two principles which limits their activities,

1. They must act in accordance with the law.
2. They must pay damages when they cause injuries.
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The relation between constitutional law and administrative law:

It is said that constitutional law is the basis of administrative law, because the
constitutional law is concerned with the organisation of public authorities of state
and determine the functions of each. But the detailed regulation of tasks of the

executive authority are left to administrative law.

However, the administrative law does not deal with acts of the executive authority;
it deals only with so-called (administrative acts) which is the daily execution of
law, and administrative law does not deal with what are called the (acts of state)
such as: the declaration of war and peace, recognition of foreign states. The

executive authority then exercises governmental and administrative work.
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Legality and liability of administration:

To secure justice for the individual in his dealing with the administration, two
fundamental principles have been evolved by administrative courts, the first one is

legality and the second one is liability.
1. Administrative legality.

This principle assures that the administration obeys the law otherwise its acts will

be annulled.
But when does the administration acts illegally?

There is a variety of grounds which leads to the illegality of administration acts,

among these are the following:



A. Lack of jurisdiction.
B. Defect of form.
C. Unauthorised purpose.
D. Disregard for procedures.
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2. Administrative liability:

This principle means that the administration will be liable to compensate the
citizen whose rights are infringed through any unlawful act on its part, so that the

citizen is able to sue them for damages in tort or contract.
A. Tort liability:

Administrative torts are usually the result of the commission of wrongdoing and
omission of duty, wrongful acts are those acts which are committed by the servants
of public authority in the course of employment, and their liability arises! when

they negligently execute their duties. This liability is based on fault.

The administration liability may arise without fault, as the principle of the equality

of the citizens in bearing public burdens is infringed.

According to this principle what is done in the public interest, even if done
lawfully may still give rise to a right of compensation when burden falls on one

person.
B. Contractual liability:
A public authority usually resorts to enter into contracts to carry out public service.
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Administrative contracts are concluded between, unequal parties, which the public
administration have so many powers which the other party do not possess, this may
cause harm to the citizens. Administrative courts have the right to settle
administrative contracts; disputes arising from the execution of administrative

contracts.
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Delegated or subordinated legislation

Delegated legislation is a set of decisions issued by the Executive Authority in the form of
regulations and instructions, based on the powers vested in it by law. The sub-legislation is
issued for the purpose of facilitating the implementation of laws or for filling the deficiencies in
the ordinary legislation or in response to emergency situations.
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Ombudsman

1. Definition of Ombudsman:

The ombudsman is the representative of the State, which is appointed by a legislator, whose task
is to monitor the conduct of the administration towards the citizens.
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2. Duties of Ombudsman:

A. Monitoring the legality (monitoring the extent of compliance of judges and state employees
with the law)

B. Submit an annual report to the Parliament.
C. Submitting suggestions for amending the law.
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3. Powers of Ombudsman:

A. Ability to access all documents including confidential documents.

B. The right to attend all deliberations in which administrative decisions are taken.
C. The right to request documents in relation to the matter presented to it.

D. The right to seek compensation for the injured person.
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4. Advantages of Ombudsman:

a. Ombudsman is characterized by neutrality and independence.
b. Ombudsman procedures and decisions are flexible.
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5. Disadvantages of Ombudsman:

A. The Ombudsman system reduces the role of parliament in supervising appeals by citizens
about administrative decisions.
B. Seen as an impediment to the development of administrative law rules.
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The French Council of State
1. The development and composition of council of state:

The French Council of State was establishment by Napoleon in 1799, consisting of (4)
administrative sections, (1) judicial, the majority of the members of this Council are graduates of
the National School of Administration and the remaining members are appointed according to
the system of civil service, and the Presidency of the Council shall be the Prime Minister. The
Prime Minister, delegates his authorities to the Minister of Justice. And, in theory the members
of this Council can be deposed.

2. Independence of the Council:

The Council is not as independent as the courts, but in practice it is independent for the following
reasons:

A. Members of the Board enjoy the same immunity as judges.

B. Protection of the members in a manner that ensures and enhances their independence.

C. Non-interference of the Minister of Justice in the judicial activities of the Council.

3. Functions of the Council of State
A: Advisory role: 3

1. Provide advice on all draft laws submitted by the government to Parliament.

2. To give an opinion on decisions (sub-legislation) issued by the government concerning public
administration.

3. To submit an annual report to the President of the Republic, in which he or she recommends

the necessary administrative and legislative reforms.

B: Judicial functions:

1. Cancelling illegal administrative actions. The Board is entitled to cancel the unlawful

administrative acts.
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2. The Council may seek compensation for administration acts resulting in injury.
3. The right to interpret administrative decisions at the request of the concerned parties.
4. The Board is the court of appeal for all administrative courts, and citizens have the right to

challenge administrative court decisions before the Board.
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Administrative Court in Iraq

1. Composition of the Court:

The Court shall consist of a president and two members. The President shall be a first grade
Judge or adviser and shall be at least second-level or at least assistant adviser.

2. Jurisdiction of the Court:
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a. Considers the legitimacy of administrative decisions.

b. Decide on the proceedings before it, and these cases must be specific and possible.

3. Reasons of objection to Administrative Decisions:

Administrative decisions may be challenged in the following cases:

A. It is against the law or regulations.

B. Lack of jurisdiction.

C. wrong Application or interpretation of a law has been made but found to be wrong.
D. Defect of form.

4. Procedure:

A. Before an appeal is filed against an administrative decision; in cases where it is permissible to
appeal, the victim of the decision must lodge a complaint against the administrative authority
that issued the decision. The administrative body shall decide the grievance within 30 days from
the date of filing the complaint. If the administrative body fails to make a decision during the
said period, the injured person has the right to file a claim.

B. The injured person has the right to file an appeal against the administrative decision before the
Administrative Court within (60) days after the expiry of 30 days of grievance, otherwise his
right to adjudication shall be impaired by the statute of limitations.

C. After a decision is taken by the Court to issue a decision either amending, revoking or
approving the administrative decision, and it may order compensation.

D. An appeal may be lodged by the parties against the decision of the Court to the General
Assembly of the Shura Council.

5. Jurisdiction:

In the event of a conflict between administrative courts and civil courts, they shall be settled by a
committee consisting of (6) members, (3) of which shall be chosen by the President of the Court
of appeal amongst its members, and the other (3) shall be chosen by the President of the Shura
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Council amongst its members. The Committee shall be assigned to the President of the Court of

appeal and their decisions shall be final and binding.

6. Limitation on the court’s jurisdictions:
a. Decisions issued by the President of the Republic, which are considered acts of sovereignty.
b. Decisions issued according to the directives of the President of the Republic.

c. The decisions that the law limits its method of appeal.
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